COVID-19:

Managing the risks arising from
financing agreements during crisis
It is clear that the economy and businesses are hit hard by the Covid-19 pandemic.
Economists believe that the coronavirus outbreak may cause worse economic
damage than the 2008 ﬁnancial crisis. Today many companies face the risks deriving
from different ﬁnancing arrangements which they have concluded either as lenders or
borrowers. Our experience in advising different businesses conﬁrms that the efﬁcient
management of these risks is one of the keys to surviving the crisis. This is why
we recommend you to review your ﬁnancing arrangements, among other,
paying special attention to the following:
Ability to continue
servicing the debt
(principal and interest)

Does the borrower have sufﬁcient funds to meet payment schedules in the longer term? Recurring
failures to meet the payment schedule often constitute a material breach of contract and may lead
to the cancellation of the ﬁnancing arrangement and the related agreements (under a cross-default
clause), triggering calling in the loan, the immediate seizure of collateral, imposition of ﬁnes, etc.

Performance of
non-monetary obligations
(e.g. ﬁnancial ratios and
information obligations)

Financing arrangements usually contain not only monetary but also non-monetary commitments.
The list of events covered by the information obligation is usually not exclusive, but it includes in
most cases the following: material deterioration of ﬁnancial situation, lay-off of key staff, termination of major collaboration agreements, ﬁling for reorganisation or insolvency of the borrower, etc.
The crisis may also jeopardise the borrower’s ability to maintain the agreed ﬁnancial ratios.

Truthfulness of
representations and
warranties

Are the representations and warranties still correct and is the borrower able to reafﬁrm them in
the agreed wording or has there been a change in the borrower’s ﬁnancial situation, management,
key personnel, collaboration partners, key contracts or other material circumstances?

Ability to meet conditions
precedent to loan
disbursement

Conditions precedent to loan disbursement may include compliance with certain ﬁnancial ratios,
veriﬁcation and reafﬁrmation of representations and warranties, providing sufﬁcient collateral etc.
It should be ascertained if the borrower is able to meet these conditions.

Restrictions on taking
additional loans

Does the agreement prohibit or limit the borrower’s ability to take out additional loans or to
make other similar commitments? Violation of this restriction often constitutes a material breach
of contract with serious consequences.

Sufﬁcient collateral

Financing agreements usually provide a debt-to-collateral ratio: the value of the collateral must be
equal the principal amount of the loan, multiplied by a certain coefﬁcient. With property prices and
value of other types of collateral falling, this requirement may be hard to meet during the crisis,
which may lead to a material breach of contract.

Material adverse change

Complex ﬁnancing agreements often contain a material adverse change clause, enabling the lender
to terminate the agreement and to immediately call in the loan in the event of material changes in
the borrower’s ﬁnancial situation or other circumstances.

Extension of maturity dates

Does the arrangement allow extension of maturity date(s), enabling the borrower to defer
(monetary) obligations?

Force majeure

As a rule, force majeure cannot be invoked in case of default on monetary liabilities, but it may
be applicable to violations of non-monetary obligations.

Cross-default

Does the contract contain a cross-default clause: does a default or cancellation of the contract
automatically trigger a default or cancellation of a contract?

Our key recommendations for businesses if a breach of
contract may take place:
• Seek ﬁnancial and legal counsel if necessary
• Carefully map out the ﬁnancial and other relevant information
related to your company AND the counterparty to the contract
• Prepare an action plan with alternative scenarios (consider
also your eligibility for KredEx Covid-19 measures) and rank
the alternatives in order of your preference
• Start negotiating with the counterparty as early as possible
to work out a solution

Our experienced lawyers and ﬁnancial advisers at KPMG
are here for you. To learn more about how we can help you,
please contact Hetti Lump, the Head of Banking and Finance
at KPMG Law.
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